Govt. of India’s instructions on various matters concerning Scheduled
Caste and Scheduled Tribes including those on issue of caste certificates

No. 1
Issuing Authority: O. K. MOORTHY, Addressee:Chief Secretaries
Director-General, BCW of all State Govts and
Ministry of Home Aifs Union Territory
Administration
No. 35/1/72-R.U. (SCT.V) Dt. New Delhi, the ® May 975

Subject: Issue of Scheduled Castes and ScheduledbEs Certificate

Sir,

| am directed to state that complaints aresrofteceived that Scheduled Caste and
Scheduled Tribe certificates are given to persohse do not in fact belong to a Scheduled
Caste or Scheduled Tribe. It is necessary, thezetbat the Certificate issuing authorities
should make a proper verification before they dbtussue such a certificate.

2. In this connection a set of points whichidtde taken into account are enclosed for the
guidance of those empowered to issue Schedule@ @adtScheduled Tribe certificates. It is
requested that these instructions may be circukateshgst them.

Yedaithfully,

(O. HOORTHY)

Issue of Scheduled Caste and Tribe Certificate—Poig to be observed.
1. General:(Applicable in all cases)

Where a person claims to belong to a Schedulece@asa Scheduled Tribe by
birth it should be verified: --

0] that the person and his parents actually belonghto community
claimed;

(i) that this community is included in the PresidenBadlers specifying the
Scheduled Castes and Scheduled Tribes in relatiotng concerned
State

(i)  that the person belongs to that State and to e \&ithin that State in
respect of which the community has been scheduled;

(iv)  if the person claims to be a Scheduled Casteshbeld profess either
the Hindu or the Sikh religion;

(v) if the person claims to be a Scheduled Tribe, hg mafess any
religion.
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2Cases of migration;

(1) Where a person migrates from the portion of theeSta respect of
which his community is scheduled to another parthef same State in
respect of which his community is not scheduledwiiecontinue to be
deemed to be a member of the Scheduled Caste @ctieduled Tribe,
as the case may be, in relation to that State;

(i) Where a person migrates from one State to anoleecan claim to
belong to a Scheduled Caste or a Scheduled Trilyeirorelation to the
State to which he originally belonged and not ispext of the State to
which he has migrated.

3Claims through marriage:

The guiding principle is that no person who wata Scheduled
Caste or a Scheduled Tribe by birth will be deenteecbe a member of a
Scheduled Caste or a Scheduled Tribe merely betsuse she had married a
person belonging to a Scheduled Caste or a Sclediulee.

Similarly a person who is a member of a Scheti@aste or a Scheduled
Tribe would continue to be a member of that SchetlWaste or Scheduled
Tribe as the case may be, even after his or heriagarwith a person who does
not belong to a Scheduled Caste or a Schedule@.Trib

4 Cases of conversion and re-conversion

0] Where a Scheduled Caste person gets convertedelgen other
than Hinduism or Sikhism and then reconverts hifnbealck to
Hinduism or Sikhism, he will be deemed to have rek to his
original Scheduled Caste, if he is accepted byntleenbers of that
particular caste as one among them.

(i) In the case of a descendent of a Scheduled Castertpthe mere
fact of conversion to Hinduism or Sikhism will nbé sufficient to
entitle him to be regarded as a member of the StbddCaste to
which his forefathers belonged. It will have to éstablished that
such a convert has been accepted by members oaste claimed as
one among themselves and has thus become a mefiibat caste.

5Cases of adoption:

Great care has to be exercised in dealing e@ies where a person claims to
be a Scheduled Caste on the ground that he hasadegted by a Scheduled
Caste person. The validity of the adoption hasdalearly established before
any caste certificate can be given. It is for tagyto prove his claim by cogent
and reliable evidence.

0] The requirements of valid adoption are given irtieact to 11 of the
Hindu Adoption and Maintenance Act, 1956 (relevamtracts of
which are attached). The actual giving and takifigth@ child in
adoption is a mandatory requirement and theretiffeeadopted child is
deemed to be the child of his adoptive father oth@iofor all purposes
and the child severs all ties with the family ofs hor her birth.
Ordinarily, no child who has attained the age ofy¥ars or who is
married can be given in adoption unless there taistom or usage
applicable to the parties.

(i) In deciding whether an adoption is valid, the d&esdte issuing
authority should satisfy himself that all the reguients of Law have

160



been complied with. He should also take into actthum behaviour of
the child after adoption whether he physically $ivevith and is
supported by his adoptive parents and receivesnamdial help from
his original parents. In case these conditions reok satisfied, the
certificate should be refused.

(i)  Where the case relates to an adoption of a mape&don or of a
person of the age of 15 years and above, the icatéf shall be
required to be given by the District Magistrate vgiall, after making
due enquiries as to the validity of the adoptiod aa to whether such
adoption is permitted by a custom or usage apgéctabthe parties,
make an endorsement to that effect on the ceficduch custom or
usage should have been continuously and unifornuddserved for a
long time and obtained the force of law among thedHs of that
particular area, or that community, group or fanphpvided that the
custom or usage is certain and not unreasonabd@mysed to public
policy and in the case of custom or usage in rdéspka particular
family, that the custom or usage has not been disuged. In addition
it should be verified that all other conditions farvalid adoption,
including the physical transfer of the adoptedsparto the family of
the adoptive parents and that he has severecealliith the original
parents are fulfilled.

Extracts from ‘The Hindu Adoptions and MaintenanceAct, 1956’
(78 of 1956)

CHAPTER Ill—Adoption
Requisites of a valid adoption
6. No adoption shall be valid unless—

0] The person adopting has the capacity, and alsaighé to take in
adoption;

(i) The person giving in adoption has the capacityotaa

(i)  The person adopted is capable of being taken iptap and

(iv)  The adoption is made in compliance with the othendiions
mentioned in this chapter.

Capacity of a male Hindu to take in adoption

7. Any male Hindu who is of sound mamtl is not a minor has the capacity to take a
son or a daughter in adoption.
Provided that, if he has a wife living, he shailt adopt except with the consent
of his wife unless the wife has completely and [fineenounced the world or has ceased to
be a Hindu or has been declared by a court of ctenpgirisdiction to be of unsound mind.

EXPLANATION: If a person has more than one wife living at timeet of

adoption, the consent of all the wives is necessalgss the consent of any one of them is
unnecessary for any of the reasons specified iprbeeding proviso.
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Capacity of a female Hindu to take in adoption

8. Any female Hindu—
(a) who is of sound mind,

(b) who is not a minor, and

(c) who is not married or if married, whose marriage baen dissolved
or whose husband id dead or has completely antlyfirenounced
the world or has ceased to be a Hindu or has beelaréd by a
court of competent jurisdiction to be of unsoundndji has the
capacity to take a son or daughter in adoption.

Persons capable of giving in adoption

9 (1) No person except the fathemother or the guardian of a child shall have the
capacity to give the child in adoption.

(2) Subject to the provisionssab-section (3) and sub-section (4), the fattier, i
alive, shall alone have the right to give in adoptibut such right shall not be exercised save
with the consent of the mother unless the motherdmanpletely and finally renounced the
world or has ceased to be a Hindu or has beenrdddby a court of competent jurisdiction to
be of unsound mind.

(3) The mother may give the a@hih adoption if the father is dead or has
completely and finally renounced the world or heased to be a Hindu or has been declared
by a court of a competent jurisdiction to be ofaursd mind.

(4) Where both the father and mother are deadawve ltompletely and finally
renounced the world or have abandoned the chilthame been declared by a court of
competent jurisdiction to be of unsound mind or whthe parentage of the child is not
known, the guardian of the child may give the clmiddoption with the previous permission
of the court to any person including the guardiensielf.

(5) Before granting permissioratguardian under sub-section (4), the court shall
be satisfied that the adoption will be for the \aedf of the child, due consideration being for
this purpose given to the wishes of the child hgwiegard to the age and understanding of
the child and that the applicant for permission haisreceived or agreed to receive and that
no person had made or given or agreed to makewver tgi the applicant any payment or
reward in consideration of the adoption except sagthe court may sanction.

Explanation—For the purposes of this section—

(1) the expression “father” and “mother” do not incluale adoptive father
and an adoptive mother.

(ia) “guardian” means a person having thre chthe person of a
child or both his person and propertg ancludes—
(a) a guardian appointed by the will of the child’shiat or mother,
and
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(b) a guardian appointed or declared by a court;
(i) “court” means the city civil court or a district wad within the local
limits of whose jurisdiction the child to be adoptardinarily resides.

Persons who may be adopted.

10. No person shall be capable of dpdaken in adoption unless the following
conditions are fulfilled, namely: --

(1) he or she is a Hindu;

(i) he or she has not already been adopted,;

(i)  he or she has not been married, unless there igsers or usage
applicable to the parties which permits persons waie married being
taken in adoption;

(iv)  he or she has not completed the age of fifteensyearless there is a
custom or usage applicable to the parties whicimpgrpersons who
have completed the age of fifteen years being takedoption.

Other complied Conditions for a valid adoption
11. In every adoption, the followingnclitions must be complied with: --

(1) if the adoption is of a son, the adoptive fathemuther by whom the
adoption is made must not have a Hindu son, samisos son’s son’s
son (whether by legitimate blood relationship oramoption) living at
the time of adoption;

(i) if the adoption is of a daughter, the adoptive datbr mother by whom
the adoption is made must not have a Hindu dauginteon’s daughter
(whether by legitimate blood relationship or by jiilen) living at the
time of adoption:

(i) if the adoption is by a male and the person todwpted is a female, the
adoptive father is at least twenty-one years otdan the person to be
adopted;

(iv)  if the adoption is by a female and the person tadpted is a male, the
adoptive mother is at least twenty-one years didan the person to be
adopted.

v) The same child may not be adopted simultaneouslywwy or more
persons;

(vi)  The child to be adopted must be actually giventakdn in adoption by
the parents or guardian concerned or under thénoaty with intent to
transfer the child from the family of its birth an the case of an
abandoned child or a child whose parentage is moivk, from the place
or family where it has been brought up to the fgroilits adoption:

Provided that the performance datta homamshall not be essential to the
validity of an adoption.
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No. 2

Issuing Authority: O.R. SRINIVASAN Addressee:The Chief Secretaries
Under Secretary to the to All State Governments/
Government of India Union fitary Administrations.

New Delhi-110100

No. BC, 12025/2/76- SCT.I Dated, New Delhi, the 99March 1977

Subject: -4ssue of Scheduled Caste and Scheduled Tribeicati$—
Clarifications regarding

Sir,

| am directed to say that many instances have c¢ortiee notice of this Ministry
wherein certificates of belonging to a particulah&uled Caste/Tribe have not been issued
strictly in accordance with the principles goverithe issue of such certificates. This is
presumably due to inadequate appreciation of tal lposition regarding the concept of the
term “residence” on the part of the authorities emgred to issue such certificates.

2. As required under Articles 341 and 342 of the @arton, the President
has, with respect to every State and Union Tewritord where it is State after consultation
with the Governor of the concerned State, issudérsrnotifying various Castes and Tribes
as Scheduled Castes and Scheduled Tribes in refatithat State or Union Territory from
time to time. The inter-state area restrictionsenéeen deliberately imposed so that the
people belonging to the specific community residinga specific area, which has been
assessed to qualify for the Scheduled Caste ordbtdt Tribe status, only benefit from the
facilities provided for them. Since the people bging to the same caste but living in
different State/Union Territories may not necesgauffer from the same disabilities, it is
possible that two persons belonging to the same dag residing in different States /U.Ts
may not both be treated to belong to ScheduledeClagie orvice-versa Thus the residence
of a particular person in a particular locality @sgs a special significance. This residence
has not to be understood in the literal or ordinsepse of the word. On the other hand it
connotes the permanent residence of a person orddtee of the notification of the
Presidential Order scheduling his caste/tribe latian to that locality. Thus a person who is
temporarily away from his permanent place of abatléhe time of the notification of the
Presidential Order applicable in his case, sayexample, to earn a living or seek education,
etc., can also be regarded as a Scheduled Caat&dneduled Tribe, as the case may be, if
his caste/tribe has been specified in that Ordeelstion to his State/UT. But he cannot be
treated as such in relation to the place of hisptaary residence notwithstanding the fact
that the name of his caste/tribe has been schedulesdpect of that area in any Presidential
Order.

3. lItis to ensure the veracity of this permanentd&sce of a person and that
of the caste /tribe to which he claims to beloraf the Government of India has made a
special provision in the proforma prescribed far issue of such certificate. In order that the
certificates are issued to the deserving persoissnecessary that proper verification based
primarily on revenue records and if need be, thinoragiable enquiries, is made before such
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certificates are issued. As it is only the ReveAuéhorities who, besides having access to
relevant revenue records are in a position to nrekable enquiries, Government of India
insists upon the production of certificates fromctsuauthorities only. In order to be
competent to issue such certificates, therefore atithority mentioned in the Government of
India (Department of Personnel and AdministrativefdRms) letter No. 13/2/74-Est (SCT),
dated the 8 August, 1975, (copy enclosed) should be the omesrmed with the locality in
which the person applying for the certificate amglplace of permanent abode at the time of
the notification of the relevant Presidential Ord&éhus, the Revenue Authority of one
District would not be competent to issue such &famte in respect of persons belonging to
another district. Nor can such an authority of @ate/UT issue such certificates in respect
of persons whose place of permanent residencesatntie of the notification of a particular
Presidential Order, has been in a different Stati@itu Territory. In the case of persons born
after the date of notification of the relevant Rieatial Order, the place of residence for the
purpose of acquiring Scheduled Caste or Scheduliéed status, is the place of permanent
abode of their parents at the time of the notifaratof the Presidential Order under which
they claim to belong to such a Caste/Tribe.

4. Itis understood that some State GovernmentstUherritory Adminis-
trations have empowered all their Gazetted Offite issue  such certificates and
even Revenue Authorities issue certificates orbtmes of the certificates issued by Gazetted
Officers, M.P.s and M.L.A.s etc. If such a practitdollowed, there is a clear danger of
wrong certificates being issued, because in theradgsof proper means of verification such
authorities can hardly assure the intrinsic coness of the facts stated in such certificates. In
order to check the issuance of false certificates,question of verification assumes all the
more importance.

5. All the State Governments/Union Territory Adminatons are, therefore,
requested to streamline their respective procedfmesssuing such certificates so as to
conform to the above instructions as well as tos¢hessued from time to time. Where
Revenue Authorities have been empowered to issuidiczes on the basis of a certificate
issued by an M.P., M.L.A, Gazetted Officer, etbheyt would do so only after having made
proper verifications and after having satisfied nikelves of the correctness of such
certificates.
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No. 3

Issuing Authority: J.S. Ahluwalia Addressee: Chief Secretaries of
Under Secretaryhie all State Governments
Govt. of India. ndaunion Territory
Cabinet Secretaria Administrat®n

Deptt. of Personened
Administrative Refts
New Delhi- 110 001

Letter No. 13/2/74-Est. (SCT) New Delhi-110 001, thé"5August,
1975

Subject: - Verification of claims of candidates belonging th&duled
Castes and Schediilgoes—Form of caste certificate—
amendments to.

Sir,

| am directed to say that candidates belongingStheduled Castes and

Scheduled Tribes seeking employment to posts/sswmnder the Central Government are
required to produce a certificate in the prescritmeth from one of the prescribed authorities
in support of their claim. A list of the prescribedthorities in this regard is enclosed for
information. The form of caste certificate has nosen slightly revised. The revised form of
caste certificate is enclosed. | am to request tiatrevised form of caste certificate may
please be brought to the notice of the authoritieder the State Government who are
empowered to issue such certificates.

No. 13/2/74-Est. (SCT) Ne®elhi-110 001, % August 1975

Copy forwarded to U.P.S.C. for information withf.réo their letter No.
26/43/74-El (B), dated 28-1-1975.

List of authorities empowered to issue certificates of verification.

1. District Magistrate /Additional District Magistrate /Collector /Deputy
Commissioner/Additional Deputy Commission/Deputy Collector/1st Class Stipendary Magistrate/City
Magistrate /*Sub-Divisional Magistrate/ Taluka Magistrate/Executive Magistrate/Extra Assistant Commissioner.

(*not below the rank of 1st Class Stipendary Magistrate)
2. Chief Presidency Magistrate/ Additional Chief Presidency Magistrate /Presidency Magistrate.
3. Revenue Officers not below the rank of Tehsildar.

4. Sub-Divisional Officer of the area where the candidate and/or his family normally resides.

5. Administrator/Secretary to Administrators/Development Officer (Lakshadweep Islands)
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Form of certificate to be produced by a candidariging to a Scheduled
Caste or Scheduled Tribe in support of his claim.

Form of Caste certificate

This is to certify that Shri/Shrimati*/Kumari*......... ce.ccoenne..
.son/daughtert of........ooovii i

ViIIage/town .................................................... In District/Divisiofi.........
..of the State/Union Terrltory ...........................
belonglng to the . ...Caste/Tribe* whichs irecognised as

Scheduled Caste* /Scheduled Trlbe* under -

The Constitution (Scheduled Castes) Order, 1950;
The Constitution (Scheduled Tribes) Order, 1950;
The Constitution (Scheduled Castes) (Union Territories) Order, 1951;

[as amended by the Scheduled Castes and Scheduled Tribes Lists (Modification) Order, 1956,
the Bombay Reorganisation Act, 1960, the Punjab Reorganisation Act, 1966, the State of Himachal Pradesh Act,
1970 and the North Eastern Areas (Reorganisation) Act, 1971]

The Constitution (Jammu and Kashmir) Scheduled Castes*Order, 1956;

The Constitution (Andaman and Nicobar Islands) Scheduled Tribes *Order, 1959;
The Constitution (Dadra and Nagar Haveli) Sch. Castes *Order, 1962;

The Constitution (Dadra and Nagar Haveli) Sch. Tribes *Order, 1962;

The Constitution (Pondicherry) Scheduled Castes *Order, 1964;

The Constitution (Scheduled Tribes) (Uttar Pradesh) *Order, 1967;

The Constitution (Goa, Daman and Diu) Scheduled Caste *Order, 1968;

The Constitution (Goa, Daman and Diu) Scheduled Tribes *Order, 1968;

The Constitution (Nagaland) Scheduled Tribes *Order, 1970.

2. Shri/Shrimati/Kumari*...........oooi i e
..and his/her* family ordinarily reside(s) in vija/town.........................
cveeneenne Of.... District/Division* of the Stge/Union
Terrltory of ..............................................

Signature..........coooveiiiiiiiieean

Designation..........ccccoevie i viiieiiennns
(With seal of Office)

Place...................................State/Union Territory*

* please delete the words which are not applicable.
Note: - The term “Ordinarily resides” used herel \wdve the same meaning as in Section 20 of theeReptation of the
Peoples Act, 1950.
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No. 4

No. 39/37/73-SCT. |

Issuing Authority: O.R. Srinivasan Addressee: The Chief Secretaries of all
Under Secretary to the State Governments &
Governmehtndia Union Territory
Ministry Home Administrations.
Affairs.

New Delhi-11001, the 21 Ma9/Z/31Baisak, 1899
Subject: --Caste statiihe offspring of inter-caste married couples.
Sir,

| am directed to say that enquiriesudlithe caste status of the offsprings of the inter
caste married couples, have been sought from thisistty by various State
Governments/Union Territory Administrations froome to time. Accordingly, this question
has been receiving the attention of this Ministry quite some time. A set of legal views on
the caste status of such offsprings was alreadydirtoout vide this Ministry’s letter of even
number dated the™4March 1975. The matter has, however, been fugkamined and the
comprehensive legal position about the statusebffsprings born to couples where one or
both of the spouses is/are member(s) of Schedudstie€ and or Scheduled Tribes, is given
in the enclosed Annexures (A to D).

2. It is requested that these instonst may be circulated among all the authorities
empowered to issue Scheduled Caste and Schedubex$ Tertificates.

Yours faithfully
(O.R. Srinivasan)

ANNEXURE—A

Legal views on the status of the offspring of a c@le where one of the
spouses is a member of a Scheduled Caste.

The general position of Law aghat effect of marriage between parties who are
Hindus and one of whom belongs to the Schedulede€as that under the ancient Hindu
law, generally, inter-caste marriage was looked rowpon by the propounders and
commentators. Some of the authorities, howeveuctahtly permitted marriage between a
male caste Hindu with a Shudra female and inclutied the list of Anuloma marriages
although it was stated that in the wedding with ruda wife, the ceremony should be
performed without Mantras. The children born ouso€h marriage by a caste Hindu with a
woman of an inferior caste had neither the casttheffather nor the status of his Savarn
Aurasas-meaning the son born of a caste Hindu Wifiey were termed as Anulomaja and
belonged to an intermediate caste higher thanathideir mother and lower than that of their
father. Yajnavalkya omits the son of Brahmin by lau@a wife from the list of sons
mentioned by Manu. Pratiloma marriages, i. e. ragas between woman of a superior caste
with a man of an inferior caste, were altogethebiftden and no rites were prescribed for
them in Grihya Sutra and persons entering into soairiages were degraded from the caste.
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2. After the passing of various siaty enactments relating to Hindu law, such as,
the Hindu Marriages Act, 1955, the Hindu Succesgiof) 1956 and the Hindu Minority and
Guardianship Act, 1956 customary ban on inter casteiages in either way, has been lifted
by the statutory enactments. Under the Hindu Mgeriact, any two Hindus of different sex,
irrespective of their caste may enter into a valariage unless such marriage is prohibited
by the Statute itself. According to the above th&tatutes, all children either legitimate, or
illegitimate, one of whose parents is a Hindu, adst, a Jain or a Sikh by religion and who
are brought up as members of the tribe, commugityup or family to which their parents
belong or belonged, are to be treated as Hindusieiw of the above, the off-springs of
marriage between the caste Hindu and a membereoStmeduled Caste community, are
Hindus and like the off-spring of marriage in trea® caste, are entitled to succeed to the
properties of their parents. But the status ofdniker parent belonging to the higher caste or
a question arises as to whether such a child wdjuse the property that of the parent
belonging to the Scheduled Caste. On this poinbawe not come across any direct case law.
But we feel that the ratio of the decisionWilson Read vs C. S. Boatported in AIR 1958
Assam 128 would apply to such cases. It is staiiep.182, —

“ The test which will determine the membership lbé tindividual will not be the
purity of blood, but his own conduct in followirthe customs and the way of life of the
tribe; the way in which he was treated by the comityuand the practice amongst the tribal
people in the matter of dealing with the tribal pleon the matter of dealing with the persons
whose mother was a Khasi and father was a Eurdpean.

Similarly, in the case oMuthusamy Mudaliar v Masilamam Mudalia®ported in
ILR 33, Madras, 342, the Court held—

“It is not uncommon process for a class or tribésioe the pale of caste to another
pale and if other communities recognised theirnejaihey are treated as of that class or
castes. The process of adoption into the Hindwahtly through caste is common both in the
North and in the South India. As we have alreadyted out, in the past there have been
cases where people who judge from the purity obdbloould not be Khasis, were taken into
their fold or the orthodoxy did not stand in theywaf their assimilation into the Khasi
community.”

3. The Supreme Court in V. V. GibvS. Dora reported in AIR 1959 SC
1318 (1327) held, --

“.... The caste-status of a person in the contextladvomecessarily have to be
determined in the light of the recognition receivsdhim from the members of the caste into
which he seeks an entry. There is no evidence snpint at all. Besides the evidence
produced by the appellant merely shows some acte$pyondent 1 which no doubt were
intended to assert a higher status; but unilatetsl of this character cannot be easily taken to
prove that the claim for the higher status whiok $hid acts purport to make is established.
That is the view which the High Court has taken amdur opinion the High Court is
absolutely right.”

In view of the above observations bypesior Courts, it can safely be
concluded that the crucial test to determine iwhether a child born out of such a wedlock
has been accepted by the Scheduled Caste comnasng&ymember of their community and
has been brought up in that surrounding and indbiamunity or not. The nexus between the
child and the community or class or caste is a testl irrespective of the fact whether the
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accommodating class or caste or community is Sdaddtiaste community or a caste Hindu
community. Even if the mother of the child is a nbemof the Scheduled Caste community,
it is possible that the child is accepted by theewnity of his father and brought up in the
surroundings of his father’s relations. In thatesagich a child cannot be treated as a member
of the Scheduled Caste community and cannot gebangfit as such. Similarly, when the
mother belongs to a higher caste and the fatharSsheduled Caste, the father may remain
away from the Scheduled Caste Community and thid amay be brought up in a different
surrounding under the influence of his mother'satiehs and her community members. In
such cases also, the child cannot be said to benaber of the Scheduled Caste community.
In the alternative, where the child irrespectivehaf fact whether the father or the mother is a
member of Scheduled Caste community, is brougltrughe Scheduled Caste community as
a member of such community, then he has to becttea a member of the Scheduled Caste
community and would be entitled to receive beneaf#tsuch.

4. As regards the marriages nasteged and marriages not legally valid, it
may be pointed out that registration is not mamyafor marriages under the Hindu law.
Even under the Hindu Marriage Act, 1955, regisbratunder Section 8 is optional and sub-
section (5) provides that the validity of any Hincharriage shall, in no way, be affected by
the omission to make entry in the Marriages Registaintained under this Section. Section
7 provides that Hindu marriages may be solemnisegiccordance with the customary rites
and the ceremonies of either party thereto ansiiéh ceremony includes the Saptapadi, the
marriage becomes complete and binding when thendewtep is taken. In view thereof, all
those marriages though not registered by which baem solemnised in accordance with the
procedure mentioned in this Section, are to betddeas valid marriages and our opinion
mentioned in para 3 above will apply to the chifdb®rn out of such valid but undersigned
marriages.

5. As regards marriages which rmoe legally valid, it is clear that such
children are illegitimate unless invalidity of miages is due to grant of a decree of nullity by
a Court in which case, provisions of Section 1éhef Hindu Marriage Act, 1955, will apply.
Under Section 6(b) of the Hindu Minority and Guartship Act, 1956 the natural guardian
of a Hindu minor has been stated to be—

“in case of an illegitimate boy or an illegitimaggl—the mother and after
her the father”

6. It can be derived from thisttkfze illegitimate children are generally
brought up by the mother and in her own surrourslifidnerefore, if the mother belongs to
the Scheduled Caste and brings up the child wah8cheduled Caste community, the child
can be taken as a member of the Scheduled Castauwaiy. But in this case also the major
factor for consideration is whether the child hasrp accepted by the Scheduled Caste
community as a member of their community and hebleas brought up as such.

7. The above are the general olasiens, however, each case has to be
examined in the light of the circumstances prevalethat case and final decisions has to be
taken thereof.

ANNEXURE—B

Legal views on the status of the off-springs of aaple where one of the spouses
is a member of a Scheduled Tribe
The question has arisen whetheQtiespring born out of wedlock between
a couple one of whom is a member of Scheduled &iifekother is not, should be treated as a
Scheduled Tribe or not.
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2. It may be stated at the outset that unlike bes) of Scheduled Castes the
members of Scheduled Tribes continue as such dtentlaeir conversion to other religion.
This is because while Constitution (Scheduled GasPeder, 1950 provides in clause 3 that
only a member of Hindu or Sikh religion shall beeoed to be a member of Scheduled
Caste, the Constitution (Scheduled Tribes) Ord@s0ldoes not provide any such condition.
This view has been upheld by the Supreme Coutidrcase reported in AIR 1964 S.C. at p.
201.

3. It may be stated that unlike members of Bgleel Castes, members of
Scheduled Tribes remain in homogenous groups aitd distinct from any other group of
Scheduled Tribes. Each Tribe live in a compact gronder the care and supervision of the
elders of the Society whose words are obeyed isadial matters. A member committing
breach of any prescribed conduct is liable to be@xmunicated. The social custom has a
greater binding force in their day-to-day life.

4. In the case of marriage between a tribahwitnon-tribal, the main factor or
consideration is whether the couple were accepyeth® tribal society to which the tribal
spouse belongs. If he or she, as the case may becépted by the Society then their children
shall be deemed to be Scheduled Tribes. But thisitgdn can normally happen when the
husband is a member of the Scheduled Tribe. Howavercumstances may be there when a
Scheduled Tribe woman may have children from mgeraith a non-Scheduled Tribe man.
In that event the children may be treated as Sdbddlribes only if the members of the
Scheduled Tribe Community accept them and treatntteess members of their own
community. This view has been held by the AssanhHigurt inWilsom Read v. C.S. Booth
reported in AIR 1958 Assam at p. 128, where itleen held—

“The test which will determine the membersbfpthe individual will not be the
purity of blood, but his own conduct in followinge customs and the way of life of the tribe;
the way in which he has been treated by the Contynanid the practice amongst the tribal
people in the matter of dealing with persons whosgher was a Khasi and father was a
European”.

Similarly, in the case of Muthusamy Mudaliar v. Masiam Mudaliar, reported in
ILR 33, Madras, 342, the Court held—

“It is not uncommon process for a class oretrwutside the pale of caste to another
pale and if other communities recognised theirncldney are treated as of that class or
caste”.

Similarly, inV. V. Giri v. D. S. Dorareported in AIR, 1959 S. C. 1318 (1327) the
Court held—

“The Caste-status of a person in the context woelkkssarily have to be determined
in the light of the recognition received by himrfrahe members of the caste into which he
seeks an entry”.

5. As mentioned above, it is the recognition anteptance by the Society of the
children borne out of a marriage between a memb&cbeduled Tribe with an outsider,
which is the main determining factor irrespectiiewhether the Tribe is matriarchal or
patriarchal. The final result will always depend whether the child was accepted as a
member of the Scheduled Tribe or not.

6. The general position of law has been statobve. However, each

individual case will have to be examined in thehligpf existing facts and
circumstances in such cases.
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ANNEXURE—C

Legal views on the status of the off-springs of aaple where both the spouses
are members of Scheduled Caste/Scheduled Tribes bedch belongs to a different sub-
caste/sub-tribe

1. Under the Constitution (Scheduled Cast&der, 1950 and the

Constitution (Scheduled Tribes) Order, 1950, wkanaterial is the residence of the
member of the caste, race or tribe in the localigipecified in the respective Schedule. In the
case of a minor child the question arises whetlgerdsidence will go along with that of his
father. Under the principles of prevailing Inteinatl Law, the domicile of a minor child
follows that of his father, and in certain casesigfmother and the minor child is incapable
of changing his domicile by any voluntary act. Take by no means is absolute. Suppose, for
instance, a father deserts his son or he is didoacel the custody of his son is given to his
wife. In such a case, the court may consider thatminor's domicile will be that of the
mother.

2. Under Section 3 of the Hindu Minority and Guarghip Act, 1956 the

natural guardian in the case of a minor boy orramarried girl is father and after him
his mother. In the case of an illegitimate boy orilegitimate unmarried girl, the natural
guardian will be the mother and after her, thedath

3. In the above background it has to be seen awhich sub-caste or sub-

tribe the off-spring would belong in case the p#sebelonging to two distinct
communities within the same Scheduled Castes oedbtbd Tribes as the case may be.
Prima facieit would appear that in such cases the childrem lmd such parents could be
treated as members of the Scheduled Castes or (Betetribes, as the case may be. The
prima faciepresumption is also in favour of the child possesthe sub-caste or sub-tribe of
the father in the large majority of cases, haviegard to the concept of domicile mentioned
above. Apart from this, it has to be seen whether ¢hild has also been accepted and
assimilated in the sub-caste or sub-tribe in tbatrounity. Each case has to be examined in
the light of the circumstances pertaining to it.

ANNEXURE—D

Legal Views on the status of the off-springs of aotiple where one of the spouses is
a member of a Scheduled Caste and the other that @ Scheduled Tribe.

As regards the status of the off-spring vehiagher is a member of Scheduled Caste
and mother of a Scheduled Tribe, the prima-facesgmption is in favour of the child
possessing the caste of the father in the largeribapf cases, having regard to the
concept of domicile explained in para 1 of Annex@reApart from this, if may also be
a relevant criterion to see whether the child hesnbaccepted and assimilated in the
Scheduled Caste community to which the father lg=on

2. The principle mentioned above waalkb apply to the case of an offspring whose
mother is a member of a Scheduled Caste and faffzeScheduled Tribe.

3. This is the general position of law. Each casevever, has to be examined
in the light of the attendant facts and circumsgsnc
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No. 5
No. BC. 12025/1/82 SC & BCD IV

Issuing Authority: B.N.Srivastava, Addressee:The Chief
Director, Secretarof all
Ministry of Home fairs State Governments/
Govt. of India Wni Territory
New Delhi- 110 001 Administrations.

New Delhi dated 29June 1982.

Subject: --Issue of Scheduled Caste/Tribe Certificates—iding for
punishments for officials issuing such certificat@thout proper verification.

Sir,

| am directed to say that it wasntioned in the meeting of the Consultative
Committee for the Ministry of Home Affairs held Feb. 1982 that Scheduled Caste/Tribe
certificates have been issued to ineligible persoaselessly or deliberately without proper
verification by the officials empowered to issuelswertificates. This have resulted in some
persons availing of the benefits meant for the Buoleel Castes and Scheduled Tribes on
false pretext. The Consultative Committee has dddinat suitable steps should be taken to
prevent such wrong issue of certificates.

2. Attention is invited to thisifistry’s letter No. BC 12025/3/78-SCT-I dated
29" March 1976 addressed to the Chief Secretariesllotha State Governments/U.T.
Administrations requesting them to take deterreaiioa against officials who issued
certificates carelessly or deliberately without pgeo verification. The State
Governments/U.T. Administrations were requestetss$ae necessary instructions to all the
officials under their control who are empoweredidsue certificates to take proper care
before issuing them. These officials were also @oirflformed that action would be taken
against them under the relevant provisions of tiikah Penal Code (Section 420 etc.) if any
of them is found to have issued certificates casdyeand without proper verification in
addition to the action to which they are liable endhe appropriate disciplinary rules
applicable to them.

3. It is requested that the actitaken in the matter by the State
Governments/U.T. Administrations may kindly be rméited to this Ministry urgently with
regard to the following points: --

(1) Number of bogus certificates detected during tke2ayears (1980 and
1981).
(i) Action taken against the erring officials.
(a) Under the relevant provision of the I.P.C.
(b) Under the appropriate disciplinary rules applicabléhem.
(i) Action taken against persons who obtained suchs$ogu
Certificates under I.P.C. etc.
(iv) Details of the steps taken to curb so@ipractices in future.
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4. The State Governments and Udmiistrations are also requested to take strict
measures to detect such cases of non-Scheduled @adtnon-Scheduled Tribe persons
holding false S.C./S.T. Certificates, deprive thahenefits that they are not entitled to, and
impose appropriate penalties and take legal aetgainst them and against those who were
responsible for the issue of such certificatesictstr and expeditiously. Further, it was
suggested in the Consultative Committee meeting tha State Governments/U.T.
Administrations may set up special courts for exjpmasly trying the cases relating to the
issue of bogus certificates with deterrent rapiditd give wide publicity to the names of
persons who are convicted of this offence by thetso

Yours faithiyl
(B.N. Srivaga)
Director.
No. 6
No. BC-16014/1/82-SC & BCD-I
Issuing Authority: B.K. Sarkar Addresseerhe Chief Secretaries to

Joint Secretary, | Sthte Governments/

Ministry of Home lon Territory

Affairs, Govt. ofdia. Administrations.

New Delhi, dated the ¥8November, 1982.

Subject: --Issue of Scheduled Caste/Scheduled Tribe
Certificate to migrants from other States/Unionriferies.
Sir,

| am directed to say that it has been represetdethis Ministry that persons
belonging to Scheduled Castes/Scheduled Tribes, hdwe migrated from one State to
another for the purpose of employment, educatidn, experience great difficulty in
obtaining caste/tribe certificate from the Statenfrwhich they have migrated. In order to
remove this difficulty, it has been decided in nimdition of the instructions issued in letter
No. BC-12025/2/76-SCT-1, dated 22.03.1977 andrléfi® BC-12025/11/79-SC & BCD-
I/IV, dated 29.03.1982 that the prescribed authiarita State Government/Union Territory
Administration may issue the Scheduled Caste/Tadréficate to a person who has migrated
from another State, on the production of the gemagrtificate issued to his father/mother by
the prescribed authority of the State of the fasih@other's origin except where the
prescribed authority feels that detailed enquingasessary through the State of origin before
issue of the certificate. The certificate will ssued irrespective of whether the Caste/Tribe
in question is scheduled or not in relation to $tate/Union Territory to which the person has
migrated. This facility does not alter the Schedu@aste/Scheduled Tribes status of the
person in relation to the one or the other Stabte. rEvised form of the Scheduled Caste/Tribe
certificate is enclosed.

Yours faithfully,
Sd/- (B.K. Sarkar)
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Form of certificate to be produced by a candidate élonging to a Scheduled Castes or
Scheduled Tribes in support of his claim.

Form of Caste certificate

This is to certify that Shri/Shrimatukari............................... son/
Daughter of ..o, Of village/town.............cceeeneen.
cieviineiineen .. I district/Division/Division.........ovceee e
creiieiieieeee... Of the State/Union Territory....oooeeve e ees
ceererieeieea belongstothe L Caste/Tribe whiis
recognised aScheduled Casteunder :
Scheduled Tribe

The Constitution (Scheduled Castes) Order, 1950.
The Constitution (Scheduled Tribes) Order, 1950.
The Constitution (Scheduled Castes)(Union TeresriOrder, 1951
The Constitution (Scheduled Tribes) (Union Teriisy Order, 1951.
(as amended by the Scheduled Castes arati@el Tribes lists (Modification) Order, 1956, Bembay
Reorganisation Act, 1960, the Punjab Reorganisaiicm 1966, the State of Himachal Pradesh Act, 186

the North Eastern Areas (Reorganisation) Act, 187d the Scheduled Castes and Scheduled Tribes Order
(Amendment) Act, 1976).

The Constitution (Jammu and Kashmir) Schedulede8a@tder, 1956.

The Constitution (Andaman and Nicobar Islands) Soked Tribes Order, 1959.
The Constitution (Dadra and Nagar Haveli) Sched@astes Order, 1962

The Constitution (Dadra and Nagar Haveli) Schediliédes Order, 1962.

The Constitution (Pondicherry) Scheduled Castee0iD64.

The Constitution (Scheduled Tribes) (Uttar Pradésfuer, 1967.

The Constitution (Goa, Daman and Diu) Scheduleded@sder, 1968.

The Constitution (Goa, Daman and Diu) Scheduleté&riOrder, 1968.

The Constitution (Nagaland) Scheduled Tribes Orti@¥0.

The Constitution (Sikkim) Scheduled Castes Ord@val

The Constitution (Sikkim) Scheduled Tribes Ord&78.

2. This certificate is issued on thesis of the Scheduled Caste/Scheduled Tribe

certificate issued to Shri/Shrimati...................cooiiiiiiiin . tfeer/mother  of
Shri/Shrimati/Kumari.............c.cooi i, Of village/town.............. ......... an
District/DiviSion.........covve e, of the State/ Union Tetory......................

" Please quote specific Presidential order.
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who belongstothe ........................... caste/tribe whichasagnised as &cheduled Caste

Scheduled Tribe
IN the State/UNION TeITIOIY ... ..ot ettt issued by
the L, (name of prescribedithority) vide their
NO ..ot dated

Signature..........cooevieiiiiiii e
Designation.........ccccovviv i i ieiiennnn.
(with seal of Office)
Place.................. oo eevvnen. . _State
Union Territory

Date......ooo v
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No. 7

No. BC-16014/1/82-SC & BCD-I

Issuing Authority: B.K. Sarkar, Addressee:The Chief Secretaries
Joint Secretary, f Ab State Govts. and
Ministry of Home TJ.Administrations.

Affairs, Govt. ofdia.
New Delhi, the 8 August, 1984.

Subject: - Verification of claim of candidates belonging
to Scheduled Castes and Scheduled Tribes and rtagran
from other States/Union Territories—Form of
certificate—Amendment to.

Sir,

| am directed to refer to this Minis#r letter of even number dated the 18.11.1982
and the Department of Personnel and AdministraRedorms letter No. 36012/6/76/Est.
(SCT), dated the 29/10/1977 on the above subjedttarsay that the form of Scheduled
Caste/Scheduled Tribe certificate enclosed withafloeesaid letters has been further revised
consequent upon coming into force of the Scheddastes and Scheduled Tribes Orders
(Amendment) Act, 1976 and keeping in view the diffty being experienced by the persons
belonging to the Scheduled Castes and ScheduledsTim obtaining community certificates
on migration from their States of origin to anotlfi@rthe purpose of employment, education
etc. The revised caste/tribe form of certificatenslosed herewith. It is requested that a copy
of the revised form of certificate may please beulght to the notice of all the competent
authorities who have been empowered to issue sedificates. The list of competent
authorities who have been empowered to issue theedbted Caste/Scheduled Tribe
certificates circulated by the Department of Pensbrand Administrative Reforms in their
letter No. 13/2/74-Est. (SCT), dated, the 05/08BL%&s also been incorporated in the
enclosed revised form.

2. The instructions issued in this Ministry’'s &ttof even number dated the
18.11.1982 will continue. It is, however, clarifiitat the Scheduled Caste/Scheduled Tribe
person on migration from the State of his origimatmther State will not lose his status as
Scheduled Caste/Scheduled Tribes but he will betleshtto the concessions/benefits
admissible to the Scheduled Castes/Scheduled Thibes the State of his origin and not
from the State where he has migrated. All competarnhorities may be advised under
intimation to this Ministry to issue the Schedulédste/Scheduled Tribe certificates on the
revised form of certificate henceforth after saiisffi themselves of correctness of the
certificate after proper verification based on theenue records/through reliable enquiries.
The list of the competent authorities empowerediandrporated in the form may please be
followed strictly. No other authority may be autized to issue the Scheduled
Caste/Scheduled Tribe certificates. .

Yours faithfully,
Sd/- BK Sarkar
Jt. Secy to Govt. of India

*Please delete the words which are not applicabl
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Form of certificate to be produced by a candidate &longing to a Scheduled Caste or
Scheduled Tribe in support of his claim

FORM OF CASTE CERTIFICATE

This is to certify that Shri/Shrimf@umar ..........cccooviiivieeeieeennn.
ceeeeeeeoson/daughteof
PR o village /town in
AIStTICHDIVISION ... e e e e, of the State/Union
TEITIEOTY v et et e e, belongs to  the...............
.........Caste/Tribewhich is recognised as a Scheduled Caste
Scheduled Tribe

Under:

@The Constitution (Scheduled Castes) Order, 1950.

@ The Constitution (Scheduled Tribes) Order, 1950.

@ The Constitution (Scheduled Caste) (Union Territories) Order, 1951.
@ The Constitution (Scheduled Tribes) (Union Territories) Order, 1951.

[as amended by the Scheduled Castes and Scheduled Tribes Lists (Modification) Order, 1956, the Bombay
Reorganisation Act, 1960, the Punjab Reorganisation Act, 1966, the State of Himachal Pradesh Act, 1970, the
North Eastern Areas (Reorganisation) Act, 1971 and the Scheduled Castes and Scheduled Tribes Orders
(Amendment) Act, 1976].

@The Constitution (Jammu and Kashmir) Scheduled Castes Order, 1956.

@ The Constitution (Andaman and Nicobar Islands) Scheduled Tribes Order, 1959.
@ The Constitution (Dadra and Nagar Haveli) Scheduled Castes Order, 1962.
@ The Constitution (Dadra and Nagar Haveli) Scheduled Tribes Order, 1962.
@The Constitution (Pondicherry) Scheduled Castes Order, 1964.

@ The Constitution Scheduled Tribes (Uttar Pradesh) Order, 1967.

@ The Constitution (Goa, Daman & Diu) Scheduled Castes Order, 1968.

@ The Constitution (Goa, Daman & Diu) Scheduled Tribes Order, 1968.
@The Constitution (Nagaland) Scheduled Tribes Order, 1970.

@ The Constitution (Sikkim) Scheduled Castes Order, 1978.

@ The Constitution (Sikkim) Scheduled Tribes Order, 1978.

*2. Application in the case of Scheduled Castes/®ded Tribes persons who have
migrated from one State/Union Territory Adminisioat

This certificate is issued on trle basf the Scheduled Caste/Scheduled Tribe
certificate issued to ShE/SNIMALL ... e e e

cev......father/mother of
SHI/SAAMAL/KUMATI. ... .t ..of
VIllAGEMOWN ... in
[ [ox 74 Y7 ] o o PRSP of the@t® / Union
TOITIEONY . . e e e e e who Dbelongs to the
.........Caste/Tribewhich is recognised assaheduled Caste
Schedul&ibe

“Please delete the words which are not applicable
@ please quote specific Presidential Order

% Delete the paragraph which is not applicable.
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in the State/Union  Terftory.........c.uueiiiieeeiiiieeeeieeeeens issued by the
. . (name of prescribed autfity)

vide their NO. . dated...........cooveninnnn.
*3. Shri*/Shrimati*/Kumari*...............c..cccecsvvvvvvn...... andlor 1 /her*
Family  ordinarily  reside(s) in  village/town* ..
of
District/Division of the State/Unio Territory of
Y [0 g F= ([
**DesigNation .........cceeieeneeeeeeeeeeeeeee e
(With Seal of Office)
Place ...y State
Union Terrltory
Date oo

Note: The term "Ordinarily resides(s)" used herk idve the same meaning as in
Section 20 of the Representation of the People ¥850.

*Please delete the words which are not applicable

%Delete the paragraph which is not applicable.
** | ist of authorities empowered to issue ScheduBasbte / Scheduled Tribe Certificates.

District Magistrate/ Additional District MagistedCollector/Deputy Commissioner/ Additional Deputy

1.
commissioner/ Deputy Collector / 1st Class Stipewydiiagistrate / City Magistrate / Sub-Divisional
Magistrate/ Taluk Magistrate / Executive Magistratextra Assistant Commissioner.. (not below thekran
of 1st Class Stipendiary Magistrate)

2. Chief Presidency Magistrate/ Additional Chief$tdency Magistrate / Presidency Magistrate.

3. Revenue Officers not below the rank of Tehsildar.
4. Sub-Divisional Officer of the area where the caatidand /orhis family normally resides.

5. Administrator / SecretaryA@ministrator/Deviopment Officer (Lakshadweep fsla).
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No. 8

Extracts from Representation of the People Act, 19b
on definition of ordinary resident

(PART II — Acts of Parliament)

20. Meaning of “ordinarily resident” .- }[(1) A person shall not be deemed to be ordinarily
resident in a constituency on the ground only th@towns. or is in possession of, a
dwelling house therein.

(1A) A person absentimignself temporarily from his place of ordinary
residence shall not by reason thereof cease todoeanily resident therein.

(1B) A member of Parliam or of the Legislature of a State shall not
during the term of his office cease to be ordiyam@sident in the constituency in the electoral
roll of which he is registered as an elector attihee of his election as such member, by
reason of his absence from that constituency imeotion with his duties as such member.]

(2) A person who is a patient in any establishmmeaintained wholly or mainly for the
reception and treatment of persons suffering fromental illness or mental
defectiveness, or who is detained in prison or rokbgal custody at any place, shall
not by reason thereof be deemed to be ordinarsigeat therein.

°[(3) Any person having a service qualificatitratt be deemed to be ordinarily resident on
any date in the constituency in which, but forlning such service qualification, he
would have been ordinarily resident on that date.]

4) Any person holding any office in Indiactired by the President in consultation with
the Election Commission to be an office to whick fgrovisions of this sub-section
apply, *shall be deemed to be ordinarily resid@m any date in the constituency in

! Subs. by Act 58 of 1958, s. 8 for sub-section (1)
2 Subs. by Act 47 of 1966, s. 8, for sub-section((8)e. f. 14-12-1966)
® The following offices have been declared by thesRtent by Notification No. S. O. 959, dated th& April,
1960:-
(1) The President of India
(2) The Vice-President of India
(3) Governors of States
(4) Cabinet Ministers of the Union or of any State
(5) The Deputy Chairman and Members of the Planning@ission
(6) The Ministers of State of the Union or of any State
(7) Deputy Ministers of the Union or of any State
(8) The Speaker of the House of the People or of aate $egislative Assembly
(9) The Chairman of any State Legislative Council
(10)Lieutenant Governors of Union territories
(11)The Deputy Speaker of the House of the People angfState Legislative Assembly
(12)The Deputy Chairman of the Council of States carof State Legislative Council
(13)Parliamentary Secretaries of the Union or of aratest
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(5)

(6)

which, but for the holding of any such offfdee would have been ordinarily resident
“on that date.

The statement of any such person as éregf to in sub-section (3) or sub-section (4)
made in the prescribed form and verified in thespribed manner, thafbut for his
having the service qualification] or but for hislding any such offic&as is referred
to in sub-section (4) he would have been ordinagkident in a specified pladen
any date, shall, in the absence of evidence tadh&ary, bé[accepted as correct].

The wife of any such person as is reteteein sub-section (3) or sub-section (4) shall
if she be ordinarily residing with such perstye deemed to be ordinarily resident on
%n the constituency specified by such person usdbrsection (5).

Y(7) If in any case a question arises as to wheperson is ordinarily resident at any

(8)

relevant time, the question shall be determinedh weference to all the facts of the
case and to such rules as may be made in thisfdgh#he Central Government in
consultation with the Election Commission.

In sub-sections (3) and (5) “ serviceldigation” means-

(@) being a member of the armed forces of the Union; or

(b) being a member of a force to which the provisionthe Army Act, 1950 (46 of
1950), have been made applicable whether with trout modifications; or

(c) being a member of an armed police force of a Stethe, is serving outside that
State; or

(d) being a person who is employed under the governofdntia, in a post outside
India.

“Certain words omitted by Act 47 of 1966, s. 8 (fv.84-12-1966

® The words “during any period or” omitted by AcoR1956, s. 14.

®The words “or employment” omitted by Act 47 of 19668 (w.e.f. 14-12-1966)
" The words “during that period or” omitted by AcbR1956, s. 14.

8Subs. by Act 47 of 1966, s. 8, for certain wordse(fv 14-12-1966)

° Certain words omitted by s. 8, ibid. (w.e.f. 1419566)

9 The words “during any period or” omitted by AcbR1956, s. 14

YSubs. by Act 47 of 1966, s. 8, for certain wordewf. 14-12-1966

2The words “during any period” omitted by Act 2 &36, s.14

*The words “during that period” omitted by s. ki

1 Ins. by Act 47 of 1966, s. 8 (w.e.f 14-12-1966)igihal sub-section (7) was omitted by Act 2 of 695.14.
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No. 9

Issuing Authority: Addressee:

T. Munivenkatappa Parthasarathi Chaudhuri

Joint Secy. to Govt. of India. Secretary,

Ministry of Welfare Scheduled Castes and Schededrib

Welfare Department
Govt. of West Behga

D.O. No. 12017/11/89-SCD(R. CELL) Dated"®January, 1990

Kindly refer to Chief Minister's D. O. letter N@57-CM dated 30 September,
1989, regarding the difficulties being experiendsdthe State Government in the issue of
Scheduled Caste/Scheduled Tribe certificates.

2. A large number of persons after migration fi@angladesh (formerly

East Pakistan) belonging to Namasudra, Poundrac@temunities have settled in the States
of West Bengal, Orissa, Bihar, Madhya Pradesh, késtiea and Andhra Pradesh. All these
persons were required to get registration certéi€drom the Transit Camp set up by the
Ministry of Rehabilitation after their entering india. For example, if a person belonging to
Namasudra community had obtained registrationfoazte to that effect after remaining in
the Transit Camp set up by the Ministry of Reh#dtilon in the State of West Bengal, he will
be treated as a Scheduled Caste in relation tSttte of West Bengal and for all purposes he
will be treated as permanent resident of that Steém after his migration to another State. It
was obligatory on the part of the refugees fromdsatiesh to get themselves first registered
in the transit camp set up by the Ministry of Rahtabon otherwise such entries would not
be regularised. In addition to this, they are regpliito produce citizenship certificates for
obtaining caste certificates. The Government ofdndsist on the above certificates since
these persons were not citizens in India when itisé Presidential Order i. e. Constitution
(Scheduled Caste) Order, 1950 came into force.

3. Regarding the problem being faced by Schedul€éste/Scheduled Tribe
migrants, it may be stated that according to thdejues issued by this Ministry from time
to time, the Scheduled Caste and Scheduled Tebgops on migration from the State of
their origin to another State will not loose theiatus as Scheduled Castes/Scheduled
Tribes, but they will be entitled to the concessibenefits admissible to the Scheduled
Castes and Scheduled Tribes from the States iofahigin and not from the States to which
they had migrated. The cases of all the Sched@edte/Scheduled Tribe persons migrated
to the State of West Bengal from other States dfierissue of first Presidential Order,
therefore, can be decided accordingly.

4. Further, according to Article 341(2) and@®) of the Constitution, the Scheduled
Castes/Scheduled Tribes are specified in relatora particular State. The residence
contemplated under the various Presidential Oragsged so far, is interpreted as the
permanent residence of that locality. Since perm@aresidence is one of the conditions to
confer the benefit of the order and a person cadagh to be a permanent residence of more
than one State. In view of this, determination afimary place of residence of a Scheduled
Caste/ Scheduled Tribe person for the purposesafing a Scheduled Caste/ Scheduled
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Tribe certificate to him is absolutely essential.view of this a person who has migrated
from his State of origin to another State after igmie of the Presidential Order cannot be
treated an ordinary resident of the later Stateelyen the ground that he has permanently
settled in the later State. However, he can ob#iScheduled Caste/Scheduled tribe
certificate from the State of Migration on the puotion of a genuine certificate issued to his
father by the State of his father’s origin. If heed not have any such certificate issued to his
parent, a certificate can only be issued by théeBiaion Territory from where the person
had migrated after enquiry in the normal course.

5. In view of the position explained above, it nyappreciated, if the stipulations of a
Registration Certificate, an Indian Citizenshiptidigate and ordinary place of residence are
not followed in the case of persons who had migradt®em Bangladesh (Earlier East

Pakistan) and from other States of India, therevisry possibility that the non- Scheduled
Caste/Scheduled Tribe persons will have undueestmfhave bogus certificates and corner
the benefits meant for genuine Scheduled Castesdbted Tribes.
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No. 10

No. 36012/5/97-Estt. (Res.) Vol. Il
Government of India
Ministry of Personnel, Public Grievances & Pensions
Department of Personnel & Training
Estt. (Reservation) Section

OFFICE MEMORANDUM

North Block, New Delhi-110 001
Dated the 20July, 2000.

Subject: Treatment of backlog vacancies reserved for SG& as a distinct
group and non-appliigbof 50 per cent ceiling thereon.

The undersigned is directed to invite a referetweDepartment of Personnel &
Training’s O.M. No. 36012/5/97-Estt. (Res.), dag@l' August, 1997 wherein it was laid
down that 50 per cent limit on reservation shafllgpo current as well as backlog vacancies
and that backlog of reserved vacancies shall natelaged as distinct group for the purpose of
50 per cent limit on reservation and to say thatrtiatter has been reviewed. Consequently,
article 16(4B) has been incorporated in the Camstih by the Constitution (Eighty-First
Amendment) Act, 2000, which provides as under:-

“Nothing in this article shall prevent the Stateomfn considering any unfilled
vacancies of a year which are reserved for beiledfiup in that year in accordance with any
provision for reservation made under clause (4)coteuse (4A) as a separate class of
vacancies to be filled up in any succeeding yeayears and such class of vacancies shall
not be considered together with the vacancies@¥#ar in which they are being filled up for
determining the ceiling of fifty per cent resereation total number of vacancies of that
year.”

2. In pursuance of the provisions of Article 16(4B)tloé Constitution, it has
been decided that in partial modification of thetinctions issued vide this Department’s
O.M. No. 36012/5/97-Estt.(Res.), dated thd" Zugust, 1997, the reserved vacancies for
Scheduled Castes and Scheduled Tribes in all aafsdsect recruitment and promotion,
wherever applicable, which have remained unfilledhe earlier year(s) i.e. backlog and/or
carried forward vacancies would be treated as araggpand distinct group and will not be
considered together with the reserved vacanci¢seoyear in which they are being filled up
for determining the ceiling of 50 per cent resenvaton total number of vacancies of that
year. In other words, the ceiling of 50 per centfiimg up of reserved vacancies would
apply only on the reserved vacancies which arighencurrent year and the backlog/carried
forward reserved vacancies for SCs/STs of earkars would be treated as a separate and
distinct group and would not be subject to anyingil However, backlog and/or carried
forward reservation will automatically lapse inadoe as soon as combined representation of
a reserved category in direct recruitment as weppramotion is either equal to or more than
the prescribed number of reserved posts in theaetegost-based rosters.
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3. As the Ministries are aware, reservation witle&ffrom 02.07.1997 is linked to post
based rosters. The backlog of vacancies would, ébermiined with reference to the post
based rosters keeping in view the instructionsedsuide this Department’'s O.M. No.
36012/2/96-Estt.(Res.), dated tH8 2uly, 1997.

4, The Ministries/Departments etc. are requestedcany out a review for early
assessment of the backlog vacancies in respectCsf & STs both by way of direct
recruitment and promotion and make concerted aftorfill up backlog vacancies.

5. This order takes effect from the date of issue.

6. All Ministries/Departments are requested to dptinese instructions also to the notice
of their Attached/Subordinate Offices and Autonos@odies/Public Sector Undertakings
under their control for compliance.

7. Hindi version will follow.

Sd/ J. Kumar
Deputy Searg to the Government of India
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No. 11

No. 36012/23/96-Estt.(Res.)-Vol. I
Government of India
Ministry of Personnel, Public Grievances & Pensions
(DEPARTMENT OF PERSONNEL & TRAINING)

North Block, New Delhi Dated : Thédi{)ctober, 2000.

OFFICE MEMORANDUM

SubjectReservation in promotion — Prescription of lowealifying
marks/less@ndard of evaluation.

The undersigned is directed to refeDapartment of Personnel & Training’s O.M.
No. 36012/23/96-Estt.(Res.), dated"2auly, 1997 vide which various instructions of the
Government providing for lower qualifying marksAes standards of evaluation in matters of
promotion for candidates belonging to the Sched@adtes and Scheduled Tribes had been
withdrawn, on the basis of the Supreme Court’s pueligt in the case of S. Vinod Kumar Vs.
Union of India.

2. The undersigned is further directed ay that the matter has been reviewed,
consequent to which the following proviso to AmicB35 has been incorporated in the
Constitution by the Constitution (Eighty-Second Amdment) Act, 2000:-

“Provided that nothing in this Artickhall prevent in making of any provision in
favour of the members of the Scheduled Castes amedbled Tribes for relaxation in
gualifying marks in any examination or lowering ttandards of evaluation, for reservation
in matters of promotion to any class or classesen¥ices or posts in connection with the
affairs of the Union or of a State.”

3. In pursuance of the enabling provisddicle 335 of the Constitution, it has now
been decided to restore, with immediate eff¢loe relaxations/concessions in matters of
promotion for candidates belonging to SCs/STs by whlower qualifying marks, lesser
standards of evaluation that existed prior to 22.997 and as contained in the instructions
issued by the Department of Personnel and Traifiomg time to time including O.M. No.
8/12/69-Estt. (SCT), dated 23.12.1970, No. 360278-&stt.(SCT), dated 21.01.1977 and
para 6.3.2 of the DPC guidelines contained in Diepamt of Personnel and Training’s O.M.
No. 22011/5/86-Estt. (D), dated 10. 4.1089. In ptherds, the effect of these instructions
would be that the Department of Personnel and imgis O.M. No. 36012/23/96-Estt.(Res.),
dated 22° July, 1997 becomes inoperative from the datesafdf this O.M..

4. These orders shall take effect in reispeselections to be made on orafter the date
of issue of this O.M., and selections finalisedieashall not be disturbed.

5. All Ministries/Departments are reqeelsto bring these instructions also to the
notice of their Attached/Subordinate Offices and tohwmous Bodies/Public Sector
Undertakings under their control for compliance.

Sd/ J. Kumar
Deputy Secretary to the Government of India
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No. 12
MINISTRY OF SOCIAL JUSTICE & EMPOWERMNT

Modalities for inclusion, exclusion and other machfions in the Scheduled

(@)

(b)

(€)

(d)

(e)

(f)

Castes and Scheduled Tribes Lists

Approved by Government of India on 15.06.1999

Modalities

Cases favoured by both the State Government andRélgestrar General of India
(RGI) (in their most recent reports) would be reddrto the National Commission
for Scheduled Castes and Scheduled Tribes far tpnion. They would be
forwarded to the Commission individually or in daés, as may be practicable, along
with the comments of the State Governments andRiBe as well as any relevant
material/information furnished by them or by regmstionists. There are 314 such
cases at present.

Some issues concern not one but several Stateshe.gtatus of SC/ST migrants.
These would also be referred to the National Corsiarisif the RGI and majority of
concerned States have supported modification.

It may be suggested to the Commission that, whiemening the above cases, they
should associate, through panels or other meamgrtedividuals, organisations
and institutions in the fields of anthropology, rtlgraphy and other social sciences,
in addition to the State Governments, RGI and théhfopological Survey of India,
on a regional basis. They may also consider holdudgic hearings in areas relevant
to the claims under examination. These guidelinaenot be binding on the
Commission, but may be suggested in the interesulbdér examination of the cases.
The Commission would also be requested to giveripriao cases in which the
Courts have given directives regarding decisiorhiwita stipulated time period. (In
such cases, extension of time would be sought fitmenCourts where necessary,
citing these modalities for the determination o&irls). Such cases would be
separately processed and sent for early decision.

Amending legislation would be proposed to the Cabin all cases in which the
National Commission, RGI as well as State Governmehave favoured
modification. Those cases with which State Govemisieand the RGI are in
agreement, but which the Commission have not stggpowould be rejected at the
level of Minister for Social Justice and Empowermen

Claims for inclusion, exclusion or other modificats which neither the RGI nor the
concerned State Government have supported woulderoeferred to the National
Commission. These would be rejected at the levehefMinister for Social Justice
and Empowerment. There are presently around 134 ases.

In the case of claims recommended by the conceB8taté Governments, but not
agreed to by the RGI, the State Governments woeléddked to review or further
justify their recommendations in the light of RGIt®mments. Thereafter, they
would be taken up again with RGI. These cases wmithin under consideration
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(9)

(h)

until agreement is reached between views of the &®@ll the concerned States, at
which time they would be disposed of in accordanite the modalities at (a) to (e)

above. Cases which the RGI have recommended, bichwine State Governments

have not favoured, would be similarly processedchStases number around 532 at
present.

Claims in respect of which the comments of eitherRGI or the State Governments
or of both are awaited—around 295 at present—woeihdain under consideration
until their views are received. Thereafter, theyuldobe dealt with in accordance
with the modalities at (a) to (f) above.

Claims recommended suo-moto by the National Comamswould be referred to

RGI and the State Governments. Depending on tesponses they would be
disposed of in accordance with the modalities ptddf) as may be applicable.
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